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The Somerset Group Right  of
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: Right of Entry A ment

Dear hk Barczak and Mr.  Pilon:

Enclosed is a revised Right of EWy/Settlement  Agxemen~. H o
PLgreemeatcan~eastheprincipaffbcusofourdiscussioaduringtbe~
meeting. Unfortunately, the one page Right of Entry
wrrespondence  was inadequate given the circumstancea
agreement and  when compared to the previous October 7,

Specifically,  you substituted the original name on the cement  - of Entry for
Environmental Assessment and Response” - with the name - “Right ofEntry  for Construction”.
The former name that  appeared on the October 7, 1996 Agreement, is far  more appropriate.

Elowever,  given the history of damage caused to the property during past remedial activities, an
irrevocable right of entry shall not be possible at this thne.  A temporary license agreement providin
a right to access the property  for the purpose of conducting specific  activities should be more
adequate  given the nature of the work to be performed at the site in the  near futture.

Moreover, there were many important provisions in the Octob
cement  that have been left  out of your proposed 1999

former 1996 Agreement:

entitle the Owner to “copies of the final results and
require the Government to “restore the Property, . . .

of environmerIt&l  sampling;
or remove any pavement or

other cover which was damaged . . . reconnect any which wer
required to be disconnected or are otherwise di

Q pursuant to its obIigations  under the Federal Torts Clai (28 U.&C. 2671,
“undertake the necessary payment” for any
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revisions, or simiIar  provisions, appear in yo

i
To the contrary, your agreement limits the value o
may have to the fair market value of the land

unison on the property, it would be f&r  to say that the site n
to one entity - the United States of America. MO

ent requiring ACOE to restore the property, the
g the proposed Right of Entry Agreement suggests that only

property. A.8  a resutt,  aur proposal is
agreements curretitiy  used by the envir

Issues Ruised  in Mr. Pilon?s  October 21, ~999
141999 tIhapondence  Should be on the ~~~ 2

number of issues raised in Ms. Barczsk’s November 16,1999 co
are related to the Agreement, and should also be included on

Ckmical W&  Line Rem&&dim  Project ~~a~l~
Xnves@atesSubwr$keeSoils  and Groundwater  ~~~e~
4propl+ateArerrsofConcem

Baraak’s  November 16, 1999 correspondence, the followirq  repr
of October 15, 1999, alI  chemical waste sewer work on Mr. Syms’ property
and “a safe and suceess&l removal action _ , . found . . ~ no material remotelyclose

in the Iines.” These representations appear to contradict statements made
on at Restoration Advisory Board s. For example, prior to the

the chemical waste line  remtxiiation project, on indicated to me that t
adds in the lines were cIose  to the expl el. As a result, an explo

. Subsequdy,  upon asking the question whether subsurface and groundwater
conducted after the line clean out phase of the remediation, Mr. ifon answered in  the

of the above raises several
in n previous testing reveal he levels ofcontamimmts?
Pr srpiosives  were found ’
not received this data. Did the chemicals migrate out
in vapor  fixm? Or was a serious mistake made
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? Will ACOE or its contractor be evaluatii  the subsu&ce  soils and gro
of the linea  dming  the RLTS to make a eonchrsive determination

chemicals? And finally, where does the groundwater  data
eeting come fi-om?  This data apparently revealed lithium

union in groundwater. We have been attempting  to dis420ver  the source  offs
of Inforsnation  requests for almost one year without su

prepared to answer these questions at the meeting.

you know,  historical studies  commission by the government rev
lines. Thereforrs,  we strongly disagree with your conciusion  that
n is  complete  until subsurface soils and groundwater  are

representative locations and such samples confirm that the Site is in fact clean.

ince our client  is of the opinion that samples have been improperly coilecte
ve locations in the past, in order to faoilitste  the RI/l%, . Syms shall provide t
-Built Plans  for the Site pursuant to the terms of the Right of Entry/ Se$tl

These plans should provide you with the detailed ir&ormaGon
pe ofwork  for the RLFS  sib  investig&ioa. Therefore, the

and the as-buih plana in exchange for a settlement fee to recover fund expended to obtain the p
input on the RLFS process, guaranteed receipt of sample results and several other contingencies.

e indicated in your November 16a  corresponden
beyond the removal of some transite asbestos

ofthe  ground and which were identified in Mr.  Pilon’s  Otto
n on this issue changes by March ZO”‘, particularly
to the newly proposed agrement. It is hard to b

stos  removal action that was specified to 1
the ground as revealed in pictures

reject is not complete  if the contaminant of co
deem the work complete, the contract
at RAE3 meetings, and I haxe vehaentl

such statements be stricken from the reco

revi of the contract history reveals that Delivery t30t
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cm IAC.  allegedly hired Acres International to perform an
tinfbrtunately  only revealed 50  percent  of what Mr. S

material  !3till present  on the property. Given the weath
to locate  ail of the buried asbestos. Therefore, wh

cations  in May 1998, they clearly stated that the asbestos remediation co
of asbestos contamination. If this were to occur, the specificati

to have promptly notified ACOE, which was to have acted
ces. In addition, the specifications  called for the contractor to

bestos  contamination, comply
.

sternly, the ACOE’s contract with EQMI (namely, Delivery ads 01)
on August 20,1997, almost one year before the plans and specifications were

This was also EQMI’s first contract with ACOE. The co~tnxt  states

contrsctor  was required to prepare a work plan that followed the plans and spe&cations.
when EQMI  was awarded the contract, there were no draft or final plans and s
cZamspmdingly,  EQMI  did not follow the May 1998 specifications, There was no
or depth stakes used during the asbestos remediation project. Shortly after the p
Syms called  the 33altimore  ACOE’s office and spoke to Justina  Wesley wcpressing a number of
conoerns  regarding the nature and scope of the project’s implementation.

9-l&1998,  MS, Wesley seut  Ve.mon  Gri&~ from  the ACOE
to ob , Mr. Griffin arrived at the Site and provided oversight d
remediation project. Mr. GrifEn’s report discloses numerous NEW&W  and
example, he noted that Building 610  was not enclosed during the abatement project, water
pressure  washing and generated during other abatement activities was not containerized but allow
to run back onto the property recontaminating surface soils, and soil containing f?iable  asbestos
ob blotig  around site.

the r-&ion  project between Au&$-December  1998, the co
etd beams owned by Somers oup that were inside of Buil
in exchange  for cash. Whe Syms asked the contract0

metal materials, the contractors plusged culverts and drainage
direct retaliation for the loss of their hxrative  side scrap

and EPBZS left the Site on December 6,1998,  Harold Liggett
ite with  Mr.  Syms. They found many additional areas that co

ite for more than one year to complete the asbestos remediati
estos  have now been marked to warn ACOE contractors and
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contract history, we believe it would be in the best inter
CB  to properly survey the  asbestos wn

o n work by remove all of the
nKuis  provided Mr. Piton  with

Sections 61.140 - 61.156,
ns. h addition,  we are wnce

on the experience Mr. Syms  has had with all of the previous wntract
Site and the potential claims he may file against them, we ran  that

be used to perform any of the remaining work at the Site. These
estos  remexiiation  contractor and subcontractor, EQMI  and

Technology, Inc.

boy,  hlr.  tis has retied Leader Environmental, Inc. to ~de~ea~iolo
of the Central Drainage Ritch located on the Somerset Group p r o

lit samples with Leader Environmenti  at the time this sampling
contact Pete von Schondorf  at (716) 248-2413 to determine the

scheduled site visit.

look forward to our meeting on March ZO&. Thank you.

Sincerely,

indaB,.  Shaw
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, by and between THE  S
atioq  85  the current owner of an appro
Ontario Ordnance  Works, and known

New York 14174 (hereinafter  YGte”),
Colt?‘)  as  an agent ofthe  United States of

following terms and conditions:

p between World War Iz and the Owner’s acqukition  o
materials were dismantled from a former Steam  Plant

uildings (n/k/a Building 610),  that were buried in
Owner and certain asbestos co were present, now tn

other buildings on the Site, one of which is currently occupied by Jo

AS between August-December 1998, the ACOE and its contractor, En~o~~t
Inc.  (hereinafter ‘EQMP’)  and subcontractor, Environmental

er YzP&S-),  implemented an asbestos renlovai action for the;
ruing Cable  asbestos wntamination  present in surfa*  and subsurfkce  soils on t

of asbestos containing mat from  the former Steam Plant and
the cost of approximately million (hereinafh  “1998 Asbe

a disagreement arose regarding the depth and extent of mate
by the terms of the contract known as De

rfbming  its services during
of cable  asbestos was left

Exhi.i.i A), including asbestos

AS, the ACOE has aped to completely remove any and ail
i-ion  to the specific  tasks delineat in correspondence dated October 2 1,19

), such that no asbestos containing  material would remain present on the Site or in
restore such Site and buildings to under the terms of the fo
ent  dated October 7,19%  (see in effect  at the time Delivery



MQR-17-2000  15:58 KNMJF  KOEGEL a SHFlW, LLP 716 546 4324 P. 08/13

pursuant to the terms  ofthis eement;

g and afkr  World War II,  use of chemkak  w
waste lines  and  storage tanks that may  h8ve

the ACOE presented the results of prelimkry
c o Site during a public hearing on March 2, 2999 an
Site to conduct Phase Ii of a more detailed Remedial Investigation/ Feasibility S

AS, it has been very diflicult for the Owner to obtain *.raw or summarized  data Corn  the nine  groundwater  monitoring
er data demonstrating groundwater or other contamination ofthe Site,
ber 7, 19% Right of Entry Agreement which entitled copies of the

sis of environmental sampling to be provided to Owner,

, Owner has agreed to grani 5A  Ch. ss pursuant  to the terms of this
shes  to complete the asbestos remediation,  resolve i
the 1998 Asbestos Remediation  Project,  conduct th

built ~a~  for the Site in order to properly prepare a scope o

, THEREFORE, in consideration of the mutual covenants contain
ees  to grant ACOE access to the Site to complete all remain@  asbestos rem
Phase U RUFS  and settle claims for damages related to the 1998

Project, on the following terms and conditions:

OS R-4  Abatement Prokct.  ACOE  shah: (1) conduct a survey of the Site
e depth of asbestos containing material in the soil pursmmt  to the plans and specifications

implemented by Delivery Order 01 during the 1998 Asbestos
remove and proper@  dispose of off-site  any and all asbestos c o

surfhce  or subsurke soils  inchxling,  but not
3(a) of correspondence dated October 21,1999 (see
dispose of off-site any and all  asbestos co-g

restore any impacted po
condition such that  drywall  or

materials enabling
dispose of all asbestos  co

bed as the “2000 Asbestos Remo
ement, Inc. (“EQh4I”)  and Environmen
s remediation contractor and subcon

-2-
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the Site to cmditions  which existed prior to the implement&o
in  pamgraphs  3(b-4  and 5  of correspondence dated October 21,

o waive its request to require the ACOE to perform this
000.00 in damages. This settlement figure consists 0

a d repair and !§78,000,00  for the remaining miscehaneous

specified above, dealing with asbestos r-on only
other claims  he may have, including but not limited to

August 25,X999,  and this settlement shall not be deemed a rel

Temporarv  License for Site Access, Owner hereby
ents,  consuhants,  and contractors, (colfectively,  “ACOE’s

e Site in order to: (1) perform the ZOO0  Asbestos Remov
tuner&ally-related investigation activitit53  in

as are reasonably nv for the purpose  \ fcomp1
to as “Activities”), and for no other purpose.

As-Built Drawirma. In order to faciie  the preparation of
S, Owner’s president, John Syms,  who traveled extensively

as-built drawing for the Site, shah provide a copy o
. This sum represents a

incurred to obtain copies of the plans.

Agreement shall begin on the date hereof and &all end on
chever is latter. The Agreement represents a license that is

in nature such that the least amount of access r
es is utilized. Owner shall  work with the ACOE to

o of the Activities, provided ACOE and ACOE’s Representatives fully comply wi
e federal, state and local Iaws, rules and regulations.

Bon-Interference.  Owner continues to occupy the Site d
Activities are to be carried out in a manner to minimrze

with Owner and Owner’s occupancy and use of the Site.

Notification in the  Event of Phvsical Di
involve the need to physically disturb the S

mo~to~g  wells or excavatioa, ACOB
e n (10) tmsiiess  days prior ta the date

of this Agreement. The notification shall
or independent consultants evaluate the relevant
receive split samples and to have independent

vities for the purpose of handling split samp and/or observing the A&vities.

-3-
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pe of work and work plan dwumentati
general location of any planned borings,

nded~. ACOE and ACOE’s lZepresentatives hereby ind
and its respective officers, employees, agents,
d any of their respective sucewwrs  and assigw,

on, suits, judgments, damages, or
y, resulting from,  or arising out of th

Representatives.

written  noti3cation

cept  with  respect to Sections 2,
e unrnediately upon the comple

but not latter than 60  days, provide
lete. Under no circumstances shall this

or the United State
the Site; however, this

negotiations from continuing to settle other outstanding claims for n
not covered by this Agreement, including pote

s Site ovation
uisition  ofthe  Site by

to
COE, shall at their  own expend,  maintain or cau

for the term of the Agreement, insurance policies coverin
and in the minimum amounts listed belo

orker’s Compensation insurance at statutory limits and
ility  insurance with a limit of liabiity  not fess

ensive General Liability insuranq coveain
for in.. to person or persons, in&

presentatives, Owner,



MRR-17-2E3E38 15:59 KNFlUF  KOEGEL 8 SHFIW,  LLP 716 546 4324 P.11/13

3.

4.

othery and all claims  on wcount  of pro
~~~t~~onCo~~L~~,~a
(incIuding~brellacoverage)atl~~,000,0
Comprehensive Automobile Liabiity  insunroce, a to
umbrella coverage) $1,ooO,ooO.oO  each ocxwrenm;
Professional Uability  inswan*, including emfironmental insur
hSt $5,~,0~.~ @ddl GhiIlL

~~~~~~~~~~tio~~~on
insurance required to be maintained under this Agreem~t  shalt
be notified in  writing of any cancellation, termination, restrictive

thirty (30) days prior to the effkctive  date of such candation,  t
ACOE shall provide Owner with uxtificates  from

lic8bb3  feden& state or local law,
on ths  Site as a result of impleme

sole property of tie  ACOE. ACOE shall be solely responsible
on, storageand  disposal ofswhhazardous  substances and, witho

donation of such equipment shall  be managed in a siiar manner.

C,A C O E  a n d  ACOE’s
Iidly  comply with  all applkable  laws, rules and regulations and &all

r licenses  required for the performance of the Activities und

~&ii&.The provisions hereof shall  be deem
invalidity or une&orceability of any 0

or enforceabiity  of any other provisio

Entire Anreement. The cement embodies the
and the ACOE and no prior or written r~r~~~o

. The  Agreement may only be modified  by a

Noticq.All  communications and notices provi
to have been givez~ either:

i.
ii.

to the
OWlO

or
erd sit in

-j-
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sormrset  Group,  Inc.,
John Syms,  President

-Port  Indu&ial  Park
1600  Balmer Road
Youngstown,  New Yo* 14174
Fhximile:  (716) 7.54-438.5

chester,  New York

nald K&is, Esq.
12 Scenery Road
Pittsbuq&  Pennsytvania  15221
FacSmik  (412) 731-3970

If of  Engineers:

Ray Piion,  Project  Ivfanager

ct, corps of  Engineers
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rnent

acmfdan

-7-
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REMARKS:

Vie:

Attached is a thirteen-page fax that Michele  Barczak received at 4:00 last Friday.

We plan on meeting these folks at 1:00 and will tie you into a phone call at about 1:30-2:O0.

Ray Pilon

Space below for communications center use only .

DA FORM 3918-R. JUL 90 DA FORM 3918-R. AUG 72 IS OBSOLETE
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